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assault conviction was “judicially deferred per T.C.A. 8 40-35-313,” and Cameron was placed on
supervised probation for eleven monthsand twenty ninedays. The State now appeal sthissentencing
decision. After review, we conclude that judicial diversion is neither warranted based upon the
circumstances of the offense nor authorized by the pleaagreement. Accordingly, wevacatethe grant
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months and twenty-nine days with service of thirty days in confinement.
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OPINION
Procedural History

In January of 2005, a Grainger County grand jury returned an indictment against the
Defendant charging him with one count of aggravated assault by the use of a deadly weapon.
Pursuant to a negotiated plea agreement, the Defendant entered a plea of guilty to the offense of
assault, aClass A misdemeanor. Thetermsof the agreement further provided, “ method and manner
of sentence to be determined at sentencing hearing. Conviction to enter. No deferral will be



requested by the defendant nor agreed to by the State.” Following therecital of facts by the District
Attorney General, the trial court accepted the Defendant’s plea of guilty and remarked, “I do
pronounce a judgment of conviction today. No deferra will be requested by the defendant nor
agreed to by the State, and | understand that.”

Proof at the sentencing hearing established that the Appellant was a State Trooper with the
Tennessee Highway Patrol assigned to Grainger County at thetime of the offense. Thevictim of the
assault was the Defendant’s girlfriend, who was a longtime employee of the “clerk’s office in
Grainger County.” On the date of the sentencing hearing, the victim and the Defendant were
husband andwife." Dan Bowman, Assistant Special Agentin chargeof Criminal Investigationswith
the Tennessee Highway Patrol, investigated the victim’ sassault and testified that the victim gavethe
following statement:

| got to [Defendant’ s| house at about 5:15 p.m. to 5:30 p.m. [ Defendant] was
inside the house. While | walked in hewas quiet. We talked about my light bill. |
went into the bathroom to change. No oneelsewasthere. | saw noone. Whilel was
changing, [Defendant] came in the bathroom. He said he wasn't ableto sleep today
because hewent to Joyce Vinyard’ sand had been told that | waswith aboy and | was
making pictures of my son Cody and that man’sson. The man hewastalking to was
Dwayne Roach. Hetaked himself into being upset. Joyce liveson Deerfield Road,
not too far from [Defendant].

[Defendant] accused me of lying and wouldn’t let me talk. Then he started
hitting me. He hit me with hisfist and knocked me on the bathtub. He was kicking
me. He brought out alittle brown stick and started hitting me. | think | have seen
that stick in hispatrol car. He pulled my hair out and kicked me severa times. My
arm injuries are from bleeding. There was blood everywhere and | couldn’t tell
where | was bleeding. Hetold methat he could get that curry son-of-a-bitch and get
him too, talking about Cody. | kept going down backwardsin the bathtub maybe ten
times. He whipped me for along time. He also hit me with the bathroom scales. |
clawed his chest several times. Hewasbleeding. Hedid not have on ashirt. While
hewas hitting me, he called me awhore and trash. | wason my feet when it stopped.
| asked for some ice because | couldn’t see. He said, “Oh, my God, I’ ve hurt you
bad.” Hesaid, “I'll haveto take you to the hospital. You look awful.”

[Defendant] called Jamieand shecameto get me. [ Defendant’ 5] sister Debbie
showed up at about the same time. It took Jamie about 45 minutes to get there.
[Defendant] was crying and apol ogizing while Jamie was coming. He kept saying,
“Why didn’t you tell me the truth? Why did you lieto me?’” Hewas hysterical. He
asked . . . menot to die, and telling me he loved me.

1The record reflects that the victim and the Defendant were married on August 16, 2004.
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Before we got to the hospital, Jamie stopped and let [Defendant] out. . . . |
told the people at the hospital, the Knoxville police, and Officer Johnson that
someone had tried to kill me. | lied to protect my son Cody.

[Defendant] also hastold meif | ever made him lose his job he would burn
meadlive. ...

[Defendant] and | had been together for approximately a year. Over the
course of the year there have been about five episodes like this, but thisis the worst

All six of these episodes have happened in thelast threemonths. [ Defendant]
hasthreatened to kill me daily over the last three months. | told my ex-husband and
Rhonda about two different episodes. [ Defendant] has put his gun in my mouth and
up to my head before.

Additionally, the investigator testified that the victim related to him that the Defendant had
threatened to kill the Grainger County Circuit Court Clerk and her deputy clerksiif they pursued a
warrant.

Following the presentation of evidence at the sentencing hearing, thetrial court entered the
following findings of fact:

| think it could be safely said that thisis aclassic example of domestic abuse
which hasoccurred onsix occasions. Thegrand jury of Grainger County, which they
would have had no choice but to indict for aggravated assault, could possibly even
have goneto especially aggravated assault by |ooking at the photographs. Of course.
There'salot moreto it, as I’ ve aready indicated, than just what occurred on this
occasion or these six particular occasions.

With regard to sentencing, the trial court made the following pronouncement, “I’m going to place
you on probation” and added:

Oneother thing that | am goingto do. | am going to give you the opportunity
to havethisrecord expunged, which meansthat the pleawill not be entered as of yet.
It will remain therefor oneyear. Which meansthat you can have the record erased.



The State appeals, as of right, thetrial court’ s sentencing decision as provided by Rule 3, Tenn. R.
App. P.2

Analysis
A. Nature of Sentence I mposed

On appeal, the Defendant asserts that he received a sentence of probation and that the trial
court’ s suspension of his sentence was entirely proper. In contrast, the State argues that the trial
court granted judicial diversion and that the Defendant is not asuitable candidate for diversion based
upon the circumstances of the offense. The Defendant contends that the trial court was within its
authority to grant probation under the provisionsof Tennessee Code Annotated section 40-35-302(€)
(2003). Additionally, the Defendant argues that probation was authorized by Tennessee Code
Annotated section 40-35-313 (2003), which is the judicial diversion statute, athough he neither
acknowl edges nor makesan argument that hewasgranted judicial diversion. The State, on the other
hand, asserts that the Defendant was granted judicia diversion under the provisions of 40-35-
313(a)(1)(A) which provides“the court may defer further proceedings against aqualified defendant
and place such defendant on probation upon such reasonable conditions as it may require without
entering a judgment of guilty and with the consent of the qualified defendant.”

Obvioudly, as presented by the competing arguments, we first must determine the precise
nature of the sentence imposed by thetria court. The Defendant’ s argument that he was entitled to
probation under Tennessee Code Annotated section 40-35-302(e) ismisplaced. Probation, under the
provisions of section 302(e), involvesthe supervised or non-supervised release of adefendant from
a sentence which has been suspended following entry of a judgment of conviction. The provision
of section 302(e) upon which the Defendant relies simply provides that following imposition of a
misdemeanor sentence, “the court hasauthority to place the defendant on probation either: (1) [a] fter
service of a portion of the sentence in periodic confinement or continuous confinement; or (2)
[i[lmmediately after sentencing.” T.C.A. 8 40-35-302(e). Because in this case the tria court
expressly ruled that the guilty pleaand conviction would not be entered for one year, the probation
provisions of section 302(e) are inapplicable.

Moreover, the Defendant’s argument that he received probation under the provisions of
Tennessee Code Annotated section 40-35-313 is equally misplaced. Tennessee Code Annotated
section 40-35-313, commonly referred to asthejudicial diversion statute, authorizes the deferment
of criminal proceedings against a qualified defendant in conjunction with a specified term of
probation, and upon successful completion of the probationary term, expungement of the public
records of the prosecution. While the statute does speak of probation, probation isimposed only as

2No challengeismadeto the Rule 3 appeal. Notwithstanding, we note that Tennessee Code Annotated section
40-35-401(b)(1) (2003) providesthat any sentence not imposed in accordance with the provisions of the Sentencing Act
may be appealed. Moreover, the grant of diversion effectively terminated the State’s prosecution of the Defendant.
Accordingly, we conclude that a Rule 3 appeal liesin this case.
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acondition of the grant of judicial diversion. Notwithstanding inconsistencies, we agree with the
State that thetrial court’ s pronouncements at the sentencing hearing along with the judgment form,
included in the record, which recites “[e]ntry of hearing and judgment of conviction judicially
deferred per T.C.A. 40-35-313,” clearly demonstrate that the Defendant was granted judicial
diversion.®

The conclusion that the Defendant was granted judicial diversion necessarily includes the
holding that no judgment of conviction has been entered. As such, the grant of diversion violates
the express term of the plea agreement which provides that the “ method and manner of sentence to
be determined at sentencing hearing. Convictionto enter.” (emphasisadded). Theterm of the plea
agreement which required “ conviction to enter” at the sentencing hearing constituted an 11(e)(1)(B)
agreement, which was agreed upon by both the Stateand the Defendant. Asthiscourt haspreviously
observed, the plea agreement procedures of Rule 11(e), Tenn. R. Crim. P., do not contemplate that
adefendant may bind the State to its pleaagreement while at the same time permit the defendant to
seek or receive additional sentencing benefits from the trial judge. See Sate v. William George
Soller, No. E2003-02970-CCA-R3-CD (Tenn. Crim. App. at Knoxville, Oct. 19, 2004), aff' d, 181
S.W.3d 645 (Tenn. 2005). Moreover, with regard to the* method and manner of sentence” provision
of the pleaagreement, agrant of judicial diversionisnot asentence; rather, it issimply a deferment
of acriminal proceeding. Finally, wewould observethat therecord failsto demonstratethat judicial
diversionwasgranted “with the consent” of the Defendant, which posesjurisdictional implications.
See Sate v. Norris, 47 SW.3d 457, 461-63 (Tenn. Crim. App. 2000). For these reasons, we
concludethat the grant of judicial diversion was made without the benefit of statutory authority and
in violation of the plea agreement.

B. The Sentencing Decision

In determining whether to grant diversion, the trial court is required to consider: (a) the
accused’ samenability to correction, (b) the circumstancesof theoffense, (c) thedefendant’ scriminal
record, (d) the defendant’s social history, (e) the defendant’s physical and mental health, (f) the
deterrence value to the accused as well as others, and (g) whether judicial diversion will serve the
interests of the public aswell asthe accused. Statev. Bonestel, 871 SW.2d 163, 168 (Tenn. Crim.
App. 1993), overruled on other grounds by State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000); see also
Satev. Porter, 885 S.W.2d 93, 95 (Tenn. Crim. App. 1994) (adefendant seeking judicial diversion
is in a posture before the court similar to one seeking probation provided by Tennessee Code
Annotated section 40-35-303 (2003)). The granting or denia of diversion is reviewable under an
abuse of discretion standard. Turco, 108 S.W.3d at 245. Thus, intheinstant case, to find an abuse
of discretion, we must find that no substantial evidence exists to support the trial court’s decision.
See Sate v. Anderson, 857 SW.2d 571, 572 (Tenn. Crim. App. 1992).

3Thejudgment of conviction in this case, in addition to reflecting a grant of judicial diversion, reflects that the
Defendant pled guilty and received an eleven month and twenty-nine day jail sentence which was “suspended to time
served, balance on probation.” The judicial diversion statute specifically provides that when the proceedings are
deferred, no judgment of guilty should be entered. T.C.A § 40-35-313; State v. Turco, 108 S.W.3d 244, 246 (Tenn.
2003).
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The facts of this case are both reprehensible and indefensible. The brutality of thevictim’'s
beating is corroborated by the physical evidence at the crime scene and the photograph introduced.
De novo review of the sentencing proof establishes the following sentencing enhancement factors:
(2) the Defendant has a previous history of domestic assault and (7) the personal injuries inflicted
upon the victim were particularly great and exceedingly beyond those necessary to establish
misdemeanor assault. T.C.A. § 40-35-114(2), (7) (2003). No mitigating factors are found.
Additionally, the fact that the Defendant, a State Trooper with the Tennessee Highway Patrol,
violated a position of public trust bears directly upon the public’ s interest.

.. .[W]e aso believe that public officials, and especially members of the criminal
justice system, arecalled upon to act in accordance with an even higher standard than
that applied to the average citizen. In the normal course of events, an applicant for
suspended sentence has not, prior to committing a crime, taken an oath that he will
commit no crime. Ontheother hand, apublic official whose sworn duty isto uphold
thelaw hastaken just such an oath. Thus[the Defendant] stands before the court as
one who by committing a crime has violated his oath of office, and has thereby
breached the public trust.

Woodson v. Sate, 608 S.W.2d 591, 594 (Tenn. Crim. App. 1980).

After consideration of the above, we concludethat the grant of judicial diversion constituted
an abuse of discretion by the trial court. Moreover, after consideration of these same facts and
following consideration of Tennessee Code Annotated section 40-35-103(1)(B) (2003), whether
confinement is necessary to avoid depreciating the seriousness of the offense, we conclude that a
period of confinement is warranted under the facts. While we are keenly aware that victims of
domestic abuse oftentimes reject afforded protections, we remain cognizant of the fact that our
system of justice requires consideration not only of the victim but also of the public at large.

CONCLUSION

We conclude that a sentence of split confinement would both serve the ends of justice and
fulfill therehabilitative needsof the Defendant. Accordingly, thejudgment of convictionismodified
asfollows: the Defendant is ordered to serve thirty days in the county jail followed by supervised
probation for the remainder of his sentence of eleven months and twenty-nine days. The record
reflects that the Defendant has completed a counseling program which includes conflict
management; therefore, no further program is ordered. This case is remanded for entry of a
judgment consistent with this opinion.

DAVID G. HAYES, JUDGE



